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Scholars expect International Courts (ICs) with private access and compulsory
jurisdiction to be more independent and effective. This article shows a trend of
creating and using ICs with compulsory jurisdiction and private access, using
as evidence the founding statutes and usage rates of 20 ICs created since 1945.
Analyzing where and for what private actors are granted access to ICs, the
author finds that what is driving the expansion of private access and compul-
sory jurisdiction is an attempt to extend the types of juridical checks found at
the domestic level to the international governance level. Although this trend
will likely lead to more rights claiming by private actors, limitations on the
types of cases that can be raised combined with a lack of usage suggests that
outside of Europe, private right claiming potentials have yet to be exploited.
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here has been a revolution in the creation and use of international courts
(ICs). Nineteen ICs were created since 1990, so that today there are 26
international legal bodies that meet the Project on International Courts and
Tribunal’s definition of an IC." Not only are there more ICs, but most of these

1. According to Project on International Courts and Tribunes (PICT), ICs are permanent
institutions composed of independent judges that adjudicate disputes between two or more enti-
ties, one of which is a state or international organization. They work on the basis of predeter-
mined rules of procedure and render decisions that are binding. See PICT’s synoptic chart. Since
it was last updated, the Carribbean Court has come into existence and a criminal tribunal for
Sierre Leone was created. http://www.pict-pcti.org/matrix/matrixhome.html
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ICs are also “new-style international courts” with compulsory jurisdiction
(in which no consent to litigation is required) combined with enforcement
jurisdiction and access for private (i.e. nonstate) litigants. IC usage is increas-
ing too; roughly 70% of the total international judicial activity and rulings
have come in the past 14 years alone.

This volume builds on an extensive scholarship showing that private
access has helped transform European courts into constitutional legal bodies,
facilitating private and group litigation strategies to pressure national and
supranational policy change. Drawing from the European experience, schol-
ars have developed general theories of how ICs with private litigant access
have a greater ability to influence state behavior (Alter, 2001; Helfer &
Slaughter, 1997; Slaughter, Keohane, & Moravcsik, 2000). If private access
transforms the nature of international judicial politics, why would sover-
eignty-jealous states ever agree to let private actors into ICs? I posit a func-
tional explanation of the design trend: As international governance has
expanded, the roles ICs are designed to play have expanded to replicate at the
international level the types of legal checks on public authority that one finds
at the domestic level. The expansion in roles drives design decisions because
if an IC is to play an administrative review, constitutional review, or enforce-
ment role, it must have compulsory jurisdiction, and if an IC is to play a war
crimes role or administrative review role, private actors must have standing
in front of the court. But because private access is limited to specific judicial
roles, expanded private access does not per se presage the rise of ICs on the
European model in which private actors use international legal mechanisms
to influence domestic policy.

Section I explains why scholars expect ICs with private access to facilitate
private-actor participation in law making and rights claiming, leading to ICs
that are more politically influential. Section II provides evidence of the trend
toward creating ICs with compulsory jurisdiction combined with enforce-
ment authority and access for nonstate actors—what I am referring to as the
“new” ICs. Section III develops the functional argument and examines 20
ICs identifying which roles they were created to serve and the design of these
courts by role. Section I'V analyzes data on IC usage to consider whether the
trend toward “new style” ICs presages a rise of ICs on the European model.
Section V concludes by asking what kind of democracy private access to ICs
helps generate.

2.70% (19,568 0f 27,904 ) of the admissible cases are since 1990, and 69% (15,396 of 22,206)
completed rulings, opinions, or orders are since 1990.
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I. How Are ICs With Compulsory Jurisdiction and
Private-Actor Access Different From ICs Without
Compulsory Jurisdiction and Private-Actor Access?

In international law, “compulsory jurisdiction” means that the defendant
does not need to first give consent for the legal case to proceed. Most scholars
believe that compulsory jurisdiction and access for private litigants contrib-
utes to IC independence (Alter, 2002; Helfer & Slaughter, 1997, 2005;
Posner & Yoo, 2005), and most also associate IC independence with greater
IC effectiveness, believing that judicial independence enhances the legiti-
macy and authority of courts (Gordon, Burton, Falk, Franck, & Nezis, 1989;
Schneider, 1998, pp. 627-629; Walker, 1988).” In addition, scholars see pri-
vate access as fundamentally changing the nature of an IC, making it a trans-
national instead of an interstate institution (Keohane, Moravcsik, &
Slaughter, 2000). Private access is important because private actors are more
numerous and would appear especially likely to pursue cases that are either
too politically “hot” or a low priority for international commissions or states
with limited resources and conflicting priorities (Alter, 2002). Private-actor
cases also tend to have domestic enforcement components, bringing interna-
tional law into the domestic realm, thereby harnessing domestic actors to
help enforce international rules (Hathaway, 2005; Helfer & Slaughter, 1997,
2005; Keohane et al., 2000; Slaughter, 2000, 2004; Slaughter & Bosco,
2000). Even without the domestic component, more cases create more
opportunities for courts to intervene in policy debates and facilitate incre-
mental decision making, which can be used to build political support for
legal doctrine with time (Alter, 2001, pp. 188-189; Helfer & Slaughter, 1997,
pp. 314-318; Slaughter et al., 2000, p. 482).

Much of the literature linking private access and compulsory jurisdiction
to IC effectiveness is based on European examples and has as an implicit
assumption that private actors are the plaintiffs, instigating international liti-
gation to assert their rights or influence national policy. But private access
simply means that private actors have standing in front of ICs. War crimes
courts allow private actors to assert their rights and put before the court all
relevant arguments, but private actors will be the defendants in war crimes
courts. And many private-access cases are challenging international organi-
zational behaviors, not national policy. Still, the above logic holds—private
actors are more numerous and motivated by personal incentives; thus, ICs
with private access are likely to hear more rights claims and be better able to
develop their jurisprudence, legitimacy, and authority. Although authors are

3. For a dissenting view, see Posner and Yoo, 2005.
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careful to note that private-litigant access is no guarantee of rights protection
or IC influence,” the logic of the arguments point only in one direction. ICs
with private access and compulsory jurisdiction should be better able to
induce state respect for international law compared to ICs lacking these
design features.

II. The New ICs

“Old-style” ICs—the Permanent Court of Justice, the Permanent Court of
Arbitration, and the International Court of Justice—were primarily dispute
resolution bodies. Although these courts may have had enforcement author-
ity on paper, without compulsory jurisdiction ICs could only really be used
for interpretive disputes in cases where both parties agreed to abide by the
interpretation of the law given by the IC. This limitation was intentional, with
states refusing compulsory jurisdiction provisions to allow them to avoid IC
authority (Levi, 1976, pp. 70-71). What I am calling the “new-style ICs” are
the now very large number of ICs that (a) have compulsory jurisdiction and
are thus genuinely designed at least in part to hold states accountable to their
international obligations (as evidenced by compulsory jurisdiction com-
bined with an explicit or implicit jurisdiction to hear cases involving state
noncompliance) and (b) allow private actors access. There is a clear trend
toward the “newer” style ICs, as revealed in Table 1 that includes 20 ICs
meeting the Project on International Court and Tribunal’s definition of an
international court.” At this point, we can fairly say that most ICs fit this
new-style model, and nearly every IC created since 1990 fits this new style.
The final column supports the notion that ICs with compulsory jurisdiction

4. Private litigants may choose not to use international legal mechanism, and litigation strate-
gies not backed up by a postruling politics tend to be less influential (Alter & Vargas, 2000;
Conant, 2002; Harlow & Rawlings, 1992; Helfer, 2002). Stone Sweet notes that political actors
can block or stop the process of judicializing politics (Stone Sweet, 1999), and Helfer and
Slaughter note that factors such as the nature of violations, the extent to which a rule of law ethos
prevails within the domestic system, and the relative cultural or political homogeneity of states
within a supranational legal system may influence whether or not international litigation is effec-
tive (Helfer & Slaughter, 1997). Also, as Posner, Yoo and Hathaway note, states can choose to
ignore ICs and their rulings (Hathaway, 2005; Posner & Yoo, 2005).

5. Excluded due to lack of information are the African Court of Human Rights (not yet estab-
lished), Southern African Development Community Tribunal (not yet established), the Court of
the African Union (2003), three different courts of the Economic Community of West African
States (established 1996 to 2001), and the East African Court of Justice (2001). A decision was
made to merge the African Court of Human Rights into the African Union; hence, my report of 26
ICs meeting PICT’s definition.
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and private access hear more cases, but it also shows that not all new-style
ICs are equally active.

There is no explanation for this turn to enforcement through ICs, and it is
not my goal to offer one. Rather, I am interested in explaining the design
trend toward creating new-style ICs as opposed to old-style ICs. Scholars
have generated lists of reasons to delegate to I[Cs—transaction cost-reducing
reasons (to have courts fill in incomplete contracts, to create decentralized
systems to monitor compliance), enforcement reasons, strategic reasons,
and credibility reasons (Alter, 2003; Elster, 2000; Garrett & Weingast, 1993;
Hathaway, 2005; Majone, 2001, 2003; Scott & Stephan, 2006; Simmons,
2002)—but providing reasons why delegation may be attractive does not
explain why delegation is more common or is taking a different form today
compared to the past. Those who focus on the timing of the trend offer obser-
vations that are surely correct: The end of the Cold War likely facilitated
the creation of many of the new ICs, and the proliferation of regional trade
agreements has contributed to a proliferation of ICs operating within specific
regions (Brown, 2002; Romano, 1999). Such explanations do not really
explain why we have more delegation to ICs or account for the change in IC
design. We come closer to an explanation of the design trend in the work of
James McCall Smith and Alan Sykes. McCall Smith seeks to explain delega-
tion to more legalized dispute resolution mechanisms. His cases are all trade
agreements, but he finds that delegating enforcement to more legalized third-
party dispute resolution bodies (with compulsory jurisdiction, private
access, binding rulings, and permanent legal bodies) is associated with
deeper trade agreements with more specified obligations and a greater desire
by parties to have compliance with the agreement (McCall Smith, 2000).
Sykes identifies political economy incentives to allow private judicial access
to enforce bilateral investment treaties compared to trade treaties—treaties
that may or may not be enforced through ICs. Sykes provides a potential
explanation of states’ preferences for private access (to domestic or ICs), but
he is focused exclusively on investor agreements (Sykes, 2005).

III: A Functional Explanation of the
Design Trend in Delegation to ICs

This article posits a functional explanation whereby IC design decisions
follow from the functional jurisdictional task assigned to courts. The juris-
dictional categorization comes from the way a number of domestic legal sys-
tems organize themselves—by creating separate administrative courts to
hear complaints against the actions of public administrators, civil courts to
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resolve disputes among private actors, criminal courts to enforce state law,
and constitutional courts to review the compatibility of national law with
constitutional provisions.® Courts with different designated jurisdictions
often have appointment procedures and designs that differ. For example,
administrative courts hear suits raised by private actors, and the courts them-
selves can be part of the administrative agencies they review or draw judges
from the ranks of administrators. Criminal courts, by contrast, have prose-
cutors who bring cases against private actors who violate the law. Civil law
judges can have different training procedures and qualifications compared to
administrative court judges. Meanwhile, constitutional courts tend to be sep-
arate entities with judges that have lifetime appointments, or nonrenewable
appointments, to reinforce their independence from the political branches
they oversee.

The following discussion separates four roles courts play. Because of this
special edition’s interest in rights claiming, I have focused on how the types
of rights claimed can vary by judicial role leaving aside how the types of rem-
edies vary by role and by how the relationship between courts and the state
varies by role. The roles are first described as Weberian “ideal types,” mean-
ing synthetic intellectual constructs with a conceptual purity that often can-
not be found in reality (Gerth & Mills, 1958, pp. 59-60). My discussion of
“role morphing” considers how these ideal types are artificial.

This functional metric differs from other scholars’ arguments about the
role of courts in the political process. Martin Shapiro sees all courts as gov-
ernment tools to maintain social control over the population (Shapiro, 1981).
Rational choice scholars see courts as efficiency devices that fill in incom-
plete contracts, generate information useful to parties, and facilitate monitor-
ing of compliance (Garrett & Weingast, 1993; Milgrom, North, & Weingast,
1990; Posner & Yoo, 2005; Raustiala, 2004; Tallberg, 2003). Liberal schol-
ars see international legal systems as precommitment devices to reassure the
weak that the powerful will follow similar rules (Elster, 2000; Ikenberry,
2001; Moravcsik, 1997). The argument here does contradict these alternative
perspectives, but we may well find that courts in certain roles fit these differ-
ent arguments differently, meaning that the constitutional courts may be
precommitment devices and that administrative, civil, and criminal courts
may be more focused on social control and so forth.

6. American and common law legal systems are not organized this way, but French and Ger-
man civil law legal systems (replicated in many countries of the world) separate judicial roles
these ways.
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The Four Judicial Roles Defined

Dispute Resolution

The role of dispute resolution courts is to resolve the dispute in front of
them by interpreting the text of the agreement. ICs with dispute resolution
authority have a formal jurisdiction to “interpret the meaning of the law” in
concrete cases brought before them. Dispute resolution is the only judicial
role lacking a minimum design requirement; dispute resolution mechanisms
can work even if the process is not compulsory, the parties pick the judges,
the decision is only declaratory, and the ruling is not at all based on pre-
existing rules. Indeed, arbitration, mediation, “good offices,” and judicial
proceedings are all different forms of dispute resolution, effective as long as
the two parties are convinced that the dispute resolution mechanism is fair.

Although there is no minimum functional design requirement, design
choices influence how a court plays its dispute resolution role. The old-style
courts were all dispute resolution courts. Although some of these courts were
also nominally given the mandate to help enforce the law, absent compulsory
jurisdiction, these ICs could only really be used to resolve disagreements
about the law (because recalcitrant states would simply block a case from
proceeding). Where an international dispute resolution mechanism is cou-
pled with compulsory jurisdiction, disputes can still be settled outside of
court or through arbitration, but negotiation is more likely to take place “in
the shadow of the law” because there is a credible background threat of liti-
gation that can shape the bargaining positions of negotiators (Mnookin &
Kornhauser, 1979; Tallberg, 2002; Tallberg & Jonsson, 1998)—and thus,
dispute resolution can enforce international law. Because dispute resolution
is for contract disagreements, access is usually limited to those who sign the
contract. For interstate treaties, access is often limited to states only. Because
states can sign contracts with private actors, a number of ICs allow access
(usually by mutual consent) for private contract holders to raise “breech of
contract” charges against foreign governments or international organiza-
tions. Sometimes, however, dispute resolution is extended beyond the con-
tract signatories to any affected individual. Once access extends beyond the
signatories of the agreement, the contract starts to resemble a statute rather
than a mutually binding agreement, and more rights are created. A reason to
extend wide access is to harness private actors as monitors and coenforcers of
the contract (Raustiala, 2004).
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Criminal Enforcement and Infringement Proceedings

Although it is commonly said that courts enforce the law, it is always gov-
ernments with a monopoly on the legitimate use of force that enforce the law.
The functional judicial role of criminal enforcement is to ensure that govern-
ments use their exceptional coercive powers legitimately, meaning lawfully.
In the criminal enforcement system, courts adjudicate suits raised by a public
prosecutor against an actor accused of violating the law. There are two types
of international criminal enforcement mechanisms. War crimes tribunals
deal with violent abuses of the laws of war, and the criminal label is used pre-
cisely because of its stigma. Infringement mechanisms also have suprana-
tional enforcers, but the stigma associated with the criminal label is removed.
For war crimes tribunals, courts are given jurisdiction over an enumerated list
of crimes. For nonviolent violations of international law, ICs have jurisdic-
tion to hear infringement suits (with no hint that such suits involve anything
criminal). Because we cannot expect guilty parties to voluntarily submit
themselves to judicial proceedings about their behavior, criminal enforce-
ment requires that courts have compulsory jurisdiction. War crimes tribunals
mirror their domestic criminal counterpart—public prosecutors raise cases
and the defendant is an individual—thus, war crimes courts have private
access. Infringement cases are usually raised by commissions (a less harsh
term than prosecutor though their role is largely the same) with governments
or public actors as defendants in the cases. The international level adapts the
traditional enforcement model by allowing states to raise infringement suits
against other states, and sometimes even allowing private actors to initiate
infringement suits. In these cases, there is not a dispute about the meaning of
the law but, rather, the defendant is charged with having violated interna-
tional rules.

Criminal enforcement is not really intended to be a tool to enhance private
participation or rights claiming. Prosecutors are arguably serving a public
role in promoting victims’ rights, but the victim is usually in the background
of the case. The legal process also arguably helps protect the rights of the
accused—their right to a fair trial and not to be arbitrarily harmed by the
state—but the prosecutors are usually not private actors, the defendants did
not choose the terrain of the case, and the defendants often lack sufficient
command of the legal rules to assert their rights, which is why defendants
often do not view the criminal legal process as aimed at enhancing their par-
ticipation or rights-claiming abilities. An exception to this rule is the two
international legal systems that authorize private actors to raise infringement
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suits (the Andean and Central American systems)—though this possibility
has not been exploited much at all by private actors (see Part III).

Administrative Review (Public Law Litigation)

The functional role of administrative review is to hold public officials (as
opposed to legislative bodies) accountable by providing a means for the sub-
jects of administrative actions to challenge public decisions (Edley, 1990).
ICs with jurisdiction to hear cases regarding the legality of a public action,
policy, or regulation, actions to annul, or “failure to act” charges regarding
decisions or nondecisions of executive bodies have administrative review
powers. For administrative review to exist in any meaningful way, the actors
subject to government decision making must have standing to bring suits
challenging arguably illegal government behavior, and the public decision-
maker defendant must be compelled to participate. Thus, the minimum
administrative review design criteria include compulsory jurisdiction and
access rules that allow actors affected by administrative decision making to
challenge arbitrary decisions.

The substance of the administrative law combined with how the court’s
administrative review jurisdiction is defined will largely define the suits the
court hears. When the law itself requires public comment periods before
administrative rules are adopted, the weighing of competing public inter-
ests and adequate explanations for administrative decisions, administrative
courts can provide private litigants with a powerful procedural tool to assert
rights and challenge administrative policies (Bignami, 2005; Edley, 1990).
When administrative rules grant broad discretion to administrators and the
jurisdiction of administrative courts only allows for cases where administra-
tive decisions are arbitrary or capricious, litigants may be barred from pursu-
ing procedural irregularities and unable to challenge the policies themselves.
Whether administrative review generates broad or narrow rights-claiming
possibilities, there is an intended distinction between holding public officials
accountable to legislative intent (administrative review) and holding legisla-
tive bodies accountable to the constitution (constitutional review), which is
why administrative review tends to be less politically controversial com-
pared to constitutional review.

Constitutional Review

For many people, administrative review is sufficient to ensure that there is
arule of law in which public and private actors are equally required to follow
the law. But some political systems have opted to create absolute limits on
what legislative bodies can do, entrusting constitutional review bodies with
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the authority to review the validity of the law itself. Constitutional review
bodies have jurisdiction to assess the validity of laws and acts of legislative
bodies, ensuring that procedural rules for law making are followed, the pol-
icy or law coheres with the constitution or treaty, and the legislative action is
not ultra vires (exceeding the legislator’s authority). In a federal context,
constitutional courts also police the constitutionally defined border of fed-
eral and state authority, ensuring that neither legislative body encroaches on
the power of the other. Because sovereigns usually do not like to be checked
by courts, constitutional review only exists if a court’s constitutional juris-
diction is compulsory. Access rules for constitutional review will shape the
extent to which constitutional review is about rights claiming. Sometimes,
judicial constitutional review can only be triggered by members of the legis-
lative body (e.g., a state or a group of legislators), in which case the respect
for the constitution is primarily ensured through legislative self-policing and
constitutional review is primarily about minority legislative actors challeng-
ing decisions made by the majority (Stone, 1992). Other constitutional sys-
tems allow private actors to access legal bodies either directly or via ordinary
national courts, turning constitutional review into a means for private actors
to participate in the legislative process (Stone Sweet, 2000).

Role Morphing: Relaxing the Ideal Types

The ideal-type constructs imply that courts and cases are easily classified
into a single role. In reality, a single case can involve questions that span
roles. Judicial role morphing occurs when the judge embraces an opportunity
presented in a case to expand beyond their designated role. Because judges
tend to apply precedent, and because legal rulings are themselves a source of
law (Hathaway, 2001), rulings that morph roles can become a source of judi-
cial authority and thus courts created for one role can end up serving more
than their designated role. Some contexts and roles are more subject to
morphing compared to others. For example, dispute resolution mechanisms
may morph into a sort of decentralized criminal enforcement when paired
with compulsory jurisdiction because the plaintiff can get the legal system to
enforce the law against the defendant. This morphing may well be inten-
tional, providing a way for agreements to be enforced without devoting state
resources for a prosecutor and thus avoiding the possibility that the prosecu-
tor may be more zealous than some may like. Dispute resolution and criminal
enforcement may morph into constitutional review because the subjects of
international law are usually sovereign states, and thus, implicitly, the ICs
may be ruling on the compatibility of state policy with international rules.
Indeed, the distinction between enforcing international human rights agree-
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ments and constitutional review may in practice become meaningless. To the
extent a judge moves from investigating the application of a law to investigat-
ing the law itself, the distinction between administrative review and constitu-
tional review can become meaningless.

Although roles can morph, it is still analytically useful to keep the four
roles distinct. The starting roles provide insight into the reason ICs were cre-
ated in the first place. They shape the initial design of the legal institution and
suggest certain logic of appropriateness for international judges as they carry
out their charge.

The Functional Argument About the Design of ICs

The claim of the functional argument is that the jurisdictional role com-
bined with how states want the IC to play its role drives the design of the IC.
At the international level, treaty drafters break down the types of legal issues
ICs can adjudicate into separate treaty articles, with different access and
compulsory jurisdiction rules for each article. The judicial role is defined by
the types of questions the court has authority to hear, and it is usually quite
clear where consent to jurisdiction is required and where private actors are
allowed to raise suits (and on what basis). Table 2 indicates which ICs have
which roles and the design of the IC for the role.” Some ICs have explicit
authority to hear only one type of legal suit, and others have jurisdiction to
hear a variety of types of legal questions; thus, some ICs appear under multi-
ple roles.

The evidence in support of the functional argument comes via correlation.
If function were not related to design, we would expect the rules for access
and compulsory jurisdiction to be randomly distributed (as opposed to clus-
tered by role), and we would expect design choices to be constant within a
single IC. Instead, in every case except the Inter-American court of Human
Rights (IACHR; signified in dark gray), the design of the IC matches or
exceeds (denoted in light gray) the minimum-design criteria for the func-
tional role, and we find that individual courts vary in design depending on the
judicial role. That a number of ICs have designs that exceed the minimum-
design criteria does not vitiate the functional argument. Rather, mis-
match between the minimal design and what we find allows us to identify
which court designs call for further explanation. Investigating which courts

7.1do not consider whether an IC can play a role via an advisory opinion because such opin-
ions are not binding; nor do I consider IC roles with respect to employees of the international
organization. For space reasons, I have removed a discussion on the relationship between reme-
dies and roles. Each role also has corresponding minimum-design remedy that could be added as
a dimension of Table 2.
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have which roles and which courts exceed the minimum-design criteria
enhances the credibility of the functional argument in that the design varia-
tion itself becomes less surprising. The rest of this section investigates this
variation.

The most prevalent role one finds for ICs is that of a dispute resolu-
tion mechanism (13 of the 20 ICs). Given that old-style ICs pretty much
only played a dispute resolution role, should we ask why even some ICs were
not given a dispute resolution role? One finds no dispute resolution role
where it would either create redundancy (e.g., the European Court of Justice
[ECJ] handles the dispute resolution cases instead of the Court of First
Instance [CFI]) or where the legal system is primarily about criminal en-
forcement (the four criminal courts, the two human rights courts).

A lot of ICs exceed the minimum design for dispute resolution; these
courts fit the arguments of McCall Smith and Sykes. McCall Smith tested the
notion that there is a trade-off between allowing state discretion and increas-
ing treaty compliance. Analyzing a wide sample of trade agreements, includ-
ing bilateral agreements that do not create ICs, McCall Smith found that a
choice for more legalized dispute resolution (permanent legal bodies, com-
pulsory jurisdiction, with sanctioning remedies) was associated with deeper
trade agreements in which the aspiration was to create a common market
(McCall Smith, 2000). This finding supports the argument that states may
give compulsory jurisdiction to dispute resolution bodies to encourage
morphing into an enforcement role, and it could explain why the designs of
the European Free Trade Area Court, Caribbean Court of Justice (CCJ), Cen-
tral American Court of Justice (CACJ), Court of Justice of the Cartagena
Agreement (Andean Pact; ACJ), Economic Court of the Commonwealth of
Independent States, and Benelux Court include compulsory jurisdiction
because they are embedded within common market systems. It also explains
the World Trade Organization Appellate Body in which compulsory jurisdic-
tion was added precisely to enhance enforcement, with states recognizing
that there would be sovereignty costs (Jackson, 1997). Alan Sykes, who
investigated the argument that private access helps reassure private investors
that domestic investment rules will be respected, helps us understand why the
ICs in international organizations aimed at promoting foreign direct invest-
ment, such as the Common Court of Justice and Arbitration for the Organiza-
tion for the Harmonization of Corporate Law in Africa (OHADA), include
compulsory jurisdiction and private access via appeals of national court rul-
ings (Sykes, 2004). The Court of Justice for the Common Market of Eastern
and Southern Africa (COMESA), International Tribunal for the Law of the
Seas (ITLOS), CCJ, and the CACJ remain unexplained by either argument.
For the COMESA and ITLOS courts, private access is primarily limited to
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contract disputes between private parties and COMESA and ITLOS institu-
tions. ITLOS, however, also allows for private access and compulsory juris-
diction for disputes regarding vessels that are seized in fishing or territorial
disagreements.® For the CCJ, private access via appeals of national court rul-
ings (Article XXV) exists because the CCJ is replacing the Privy Council
that, as part of the commonwealth system, had served as an appellate body
for rulings of Caribbean courts (Pollard, 2003). I do not know the origins of
CAC]J design decisions.

Criminal enforcement is the next largest role (12 ICs). Only four of these
ICs exceed the minimum design by allowing private access (the four criminal
enforcement mechanisms are for use against private individuals; thus, pri-
vate access is functionally required). The European Court of Human Rights
(ECHR) and the ACJ did not originally allow private access for their
infringement process, suggesting that private access, because it was not
required for the functional role, was excluded. The ECHR created an
optional protocol in the 1990s that allowed members to opt for direct access
for their citizens (agreeing to private access became a requirement for acces-
sion to the European Convention on Human Rights in 1998). For the ACJ,
private access was added in the Protocolo de Cochabamba in 1996 (Arteaga,
2004) with a goal of increasing transparency and popular participation in the
Andean community (this provision appears to be a dead letter).” The CACJ
remains a design exception. The CACJ court has jurisdiction for infringe-
ment suits, but the institution lacks a prosecutor and instead allows pretty
much any actor to raise an infringement case (O’Keefe, 2001). As section IV
notes, there have been 26 admissible infringement suits raised by private
actors, though in some of these, the private actor was a member of a CACJ
institution acting in a private capacity.

Administrative review authority has been given to seven ICs if one counts
the ECJ and CFI together (these two courts split the administrative review
tasks for the EU between them). In each case where an IC was given adminis-
trative review power, there is also a supranational administrator. This correla-
tion suggests that administrative review was created in large part to replicate
the types of administrative checks one finds at the domestic level. Although
all six administrative review courts can conduct administrative review vis-a-

8. The boat’s flag state must first agree to adjudication, but thereafter, fishermen can sue to
have their boat released (Noyes, 1998).

9. Articles 25 and 31 authorizing private actors to use national legal mechanisms to enforce
Andean rules were part of the Protocol of Cochabamba (March 10, 1996). Based on an interview
with a drafter of Decision 472, a.k.a the Protocol of Cochabamba, Quito Ecuador, March 18,
2005.
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vis supranational bodies, only four of them can also hear appeals against
national administrative decisions (ECJ, ACJ, COMESA, CACJ.)!° In the EU,
private appeals were allowed (via the preliminary ruling mechanism)
because domestic administrators were often the primary actors implement-
ing European rules. The ACJ replicated the ECJ design intentionally
(Keener, 1987). This is a possible explanation for the COMESA and CCJ
courts as well, though I do not know enough to say. The CACJ simply lists a
series of court competences (Article 22 of the Court’s statute), allowing
administrative challenges to come from private actors, states, and members
of the Central American institutions.

Only four of the international legal systems were explicitly created with
constitutional review authority, meaning the explicit authority to review the
validity of the law itself—the EU, Andean, CACJ, and COMESA courts.
These four regional integration systems have multiple institutions and what
are essentially supranational legislative bodies that can create binding rules
that are directly applicable in the national realm; thus, it appears that the
granting of constitutional review authority followed from the decision to
grant supranational legislative authority. The CCJ’s role in the common mar-
ket is yet to be defined; thus, it is potentially a fifth IC with constitutional
review authority (Pollard, 2003). One may also question whether the design
of the ECHR has changed so much with time that it is at this point more of a
constitutional court than a criminal enforcement court.

If we think that compulsory jurisdiction and private access provides
courts with cases states may not have wanted raised, and with opportunities
for ICs to pronounce on many issues, the trend in empowering ICs makes lit-
tle sense. Yet if we think that compulsory jurisdiction and private access was
accorded to allow ICs to play certain desired functional roles—to allow for
the administrative review of the actions of supranational administrators, to
create constitutional-level checks on supranational legislative bodies, and
because private access is inherent to war crimes trials, the expansion of pri-
vate access makes more sense. When we understand the compulsory juris-
diction in dispute resolution transforms dispute resolution into an enforce-
ment mechanism, we can see why a higher than minimum design can be
attractive. When we understand, however, that compulsory jurisdiction con-

10. Common Court of Justice and Arbitration for the organization for the Harmonization of
corporate Law in Africa and Economic Court of the Commonwealth of Independent States bod-
ies do not meet my classificatory criteria in that they do not have nullification powers; nor are
they explicitly granted a right to rule on the legality of any action, regulation, directive, or deci-
sion of a public actor. Their cases will inherently involve appeals of national legal decisions,
which means that they will be reviewing decisions of public actors, but they do not meet the defi-
nition of administrative review bodies.
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tributes to morphing of roles, we can also see why it may be eschewed even
though it is functionally necessary as in the IACHR case. Thus, the func-
tional argument helps us better understand the variation in IC design we
observe. In identifying design variations within a single role, the functional
argument gives us a first cut way to understand why courts with similar juris-
dictional roles (such as the ECHR and IACHR, the World Trade Organiza-
tion Appellate Body, and the International Court of Justice) can vary in how
they play their role.

IV. More European Courts?

A number of institutions outside of Europe (e.g., the ACJ, CACJ, CCJ,
and African economic systems) have tried to mimic the European model;
they have created supranational administrative and legislative bodies and ICs
with administrative and constitutional roles to check the behavior of these
supranational actors. These systems are designed to promote rights claiming
and democracy within supranational polities and to create checks on the
exercise of supranational authority. A separate question is whether private
access will lead to a replication of the independence and effectiveness of
European ICs vis-a-vis states. The scholarship discussed in Section I posits
that compulsory jurisdiction and private access will help ICs influence state
behavior (Helfer & Slaughter, 1997), and it has been criticized for drawing
general conclusions from a unique context (Alvarez, 2003; Posner & Yoo,
2005).

By examining the usage of ICs with private access, we can get a sense of
whether and how private access leads to a replication of the European model.
Table 1 identified 14 ICs with private access in which ICs could issue binding
rulings. Four of these courts are war crimes courts where private actors are
the defendants in the case, not the plaintiff using litigation to promote their
rights. Excluding war crimes courts—the recently created CCJ and the largely
unused Benelux Court—one finds nine ICs where private actors could be
using international legal mechanisms to enforce international rules vis-a-vis
member states—three European courts and six non-European courts. Table 3
identifies private-litigant-inspired cases that have been raised in these ICs.

The real bone of contention is whether ICs with private access will allow
rights claiming vis-a-vis states. Most of the data reported by ICs are highly
aggregated, making it unclear whether or not private access is leading to law
enforcement vis-a-vis supranational actors or national governments. For
ECHR cases, one can say that most if not all of the cases are raised by private
actors targeting national policies and behaviors. For the ECJ and CFI, direct-
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action cases by definition target EU authorities, not national governments.
Although many people assume that ECJ preliminary ruling cases involve pri-
vate-actor challenges to national rules, these cases may also challenge the
rules and policies of supranational actors. Indeed the best evidence we have
is that most preliminary ruling cases are actually challenges to EU rules and
Commission decisions, not questions about the compatibility of national
rules and European law."! In the Andean system, there have been 714 prelim-
inary ruling cases, and most of these challenge national implementation of
Andean rules with respect to intellectual property (96%). In addition, there
have been three direct-action cases in which the target of challenge was a
national policy (Alter, 2005). The ITLOS court has heard no challenges to
decisions of the Seabed authority, and most of the cases involve state-to-state
dispute. To date, there have been seven private ITLOS cases raised by the
owners of vessels. The CACJ has heard 34 private-actor cases, 26 of which
targeted a national policy. (I have no information about the 90 rulings by Eco-
nomic Court of the Commonwealth of Independent States, COMESA, and
OHADA, but I assume that all of these cases involve appeals of national court
rulings applying international legal rules.)

These data suggest that with the exception of the ECHR, private access
may be focused as much on rights claiming vis-a-vis international institu-
tions as it is on rights claiming vis-a-vis national governments. It also sug-
gests that private enforcement through international legal mechanisms
remains largely a European phenomenon. Ninety-six percent the total IC
judicial decisions potentially involving private actors have been issued by
European courts, 3.2% from the Andean Court, leaving less than 1% of all
possible private-litigant-inspired rulings in other courts. Let me underscore
that this sample only represents cases raised by private actors that reach the
rulings stage. Many cases raised by Commissions and states are on behalf of
private actors, many cases settle before the ruling stage, and private actors
also use domestic courts to enforce international rules—thus, there are ways
other than direct access for private-actor suits to be pursued and for private
participation to occur. The comparison is unfair in that European courts have
been around a lot longer than the other six courts have. Although one could
control for the per annum usage of courts, a larger difference would still
remain—the other six institutions do not have as dense of a web of legal rules
actors may call on to enforce. Although multiple factors could account for

11. Jiirgen Schwartz reviewed German references from 1960 to 1986 and found that roughly
40% of the national references in his sample were about the compatibility of European Court law
with national law (Schwartz, 1988). Chalmers reviewed U.K. references and found a similar
result (Chalmers, 2000), suggesting that more than half of national references do not involve
questions about national policies or rules.
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why European courts hear so many more cases, the overall statistics suggest
that it is far from clear whether European courts are the model or the
exception.

V. Democracy and Access to
Justice in the New ICs

This article asks the following question: Why the proliferation of ICs with
compulsory jurisdiction and private-litigant access? Scholars expect private
access to be associated with more effective ICs, by which they mean ICs
more capable of inducing state compliance with international rules. The
obvious question the scholarship raises is why sovereignty-jealous states
would ever agree to private access if it is likely to lead to more challenges to
their behavior.

The previous section developed a functional argument whereby judicial
roles require specific minimum designs for a court to actually fulfill its given
role. It argued that compulsory jurisdiction is functionally required for con-
stitutional review, administrative review, and criminal enforcement roles—
and one finds compulsory jurisdiction empirically associated with all ICs
playing these roles, with the exception of the IACHR. Access for subjects of
administrative rulings is functionally required for administrative review, and
one finds that all ICs with administrative review powers allow private access
for these roles. We also find private access for international war crimes courts
because the defendant in the case is inevitably an individual. The creation of
war crimes courts and ICs with administrative and constitutional roles ex-
plains in large part the trend toward new-style ICs. Indeed, although only
some of the dispute resolution ICs included compulsory jurisdiction and
even fewer allowed private access, all administrative and constitutional ICs
had private access and compulsory jurisdiction.

This correlation of compulsory jurisdiction and private access with cer-
tain judicial roles suggests an explanation for why, with time, one finds an
increasing number of ICs with compulsory jurisdiction and private access.
Increasingly, states are creating international institutions with legislative and
administrative authority. If international judicial roles were not expanded,
these international governance bodies would actually have fewer checks than
their domestic counterparts do. The checks have to be international; judicial
review of international actors is outside of the authority of domestic courts,
and creating multiple national checks on international actors would be a
recipe for chaos. Although I have not proven that the change in IC design fol-
lows from the change in international governance and the types of tasks dele-
gated to international organizations, this functional argument makes empiri-
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cal sense. States display little desire to generally increase the effectiveness of
international law vis-a-vis states; nor do they universally allow compulsory
jurisdiction and private access. The correlation between compulsory juris-
diction and private access on one hand and certain judicial roles on the other
is strong. The fact that the same court has different access rules for different
roles suggests that functional considerations are shaping access-rule
decisions.

The functional argument gives us a good starting point to understand
the variation in design we observe, and it identifies questions for further
analysis—such as why do some courts have design features below or above
the minimum-design criteria, and why are some courts given some roles
whereas others are given other roles? The previous section suggested a logic
to giving certain powers to one court and not another, providing further sup-
port for the functional argument. But a handful of design decisions could not
be explained by functional arguments and even when design choices are
functionally required, we must remember to avoid the functionalist fallacy
(Hall, 1986); we cannot prove intent based on the function a court serves, and
functional arguments will never tell us about how ICs actually fulfill their
functional roles or if they stay within the functional boxes created in the
founding treaties.

In terms of the theme of this volume—how ICs contribute to the promo-
tion of democracy—it is clear that private access to ICs to challenge supra-
national actors can help facilitate rights claiming, international organiza-
tion’s accountability, and the rule of law within supranational governance
systems. But I find that these tools have not taken a deep hold outside of
Europe. Perhaps the problem is that it is too early to say. In many cases where
we find new-style ICs, either the court or the larger institution in which it is
embedded is fairly new. Until these institutions develop governance rules
that affect people’s lives, we should not expect much international litigation.
Once there are meaningful rules, the Andean experience suggests that exist-
ing institutions can spring to life."

12. The Andean Court is the third most active IC in existence. Ninety-six percent of its cases
involve intellectual property, but this is also perhaps the only area of Andean law that is truly har-
monized. Once the new Andean intellectual property rules were in place, the largely unused
Andean Court sprung to life. The Andean Secretariat successfully challenged an Ecuadorian
intellectual property law, adopted under U.S. pressure, that violated Andean rules (1-AI-96), and
private actors raised all sorts of challenges to Andean rules (one third of all nullification suits the
Andean Court has heard were raised by private actors) and to national decisions implementing
Andean rules (699 suits as of December 2004). Analysis was based on interviews with Ecuador-
ian intellectual property lawyers, judges at the Ecuadorian Administrative Tribunal, and judges
at the Andean Court of Justice (including a judge who had been at the Colombian Administrative
Tribunal until February 2005), March 15-17 2005, Quito, Ecuador



46 Comparative Political Studies

Notwithstanding the fact that the vast majority of ICs now have compul-
sory jurisdiction and allow at least partial private access, it is still the case that
most ICs provide fairly limited resources for private citizens to use. ICs pro-
vide private litigants with new tools to challenge the administrative and legis-
lative actions of supranational bodies, and sometimes private actors can use
these tools to challenge national implementation of supranational rules.
Usage of these tools, however, is primarily limited to Europe and to intellec-
tual property law in the Andean community. This is not to say that the new-
style ICs are not creating qualitative changes in international politics. Many
of the newer style ICs are able to help enforce international rules against
states—though not per se in suits raised by private actors—and this change
remains meaningful. Also, as international institutions engage in more ad-
ministrative regulation, administrative review of their actions will also be
meaningful. It is just less clear from this analysis that outside Europe, private
access is an important key to the story of how ICs are transforming interna-
tional relations or state behavior. At a minimum, this study suggest caution in
generalizing across ICs based purely on design features. The study also sug-
gests that greater attention be given to the content of the cases litigated,
breaking down aggregated statistics by the role the IC is playing so that we
can have a better sense of what ICs are actually doing. Only then can we
really understand how ICs facilitate rights claiming by states and private
actors alike.
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