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Course Details:
3 classroom credits
MTW: 9:50am-10:45am    MC 195

Course Description:
This course introduces students to the theory and practice of adjudication before international courts and tribunals.  The course has two main objectives: 1) to understand legal and strategic issues lawyers and governments face when it comes to adjudicating issues in international forums: 2) to expose students to the range of international adjudicatory institutions and key legal and jurisdictional issues related to international adjudication.  The course will examine the structure of conventional international courts such as the International Court of Justice and the World Trade Organization, but will also introduce a variety of other international courts and tribunals, such as the International Criminal Court, regional courts dealing with human rights and economic issues, and investment treaty tribunals. As we examine international adjudication in different venues, we will be exploring three general issues. How does international courts and tribunals determine their jurisdiction? How is international adjudication similar or different from domestic adjudication?  How does the challenge of adjudicating breaches of international law vary across economic, human rights and international criminal issues?  

Course Materials: 
The readings for the course, listed by week, will be posted on Blackboard.  Occasionally, we will assign additional cases or reading that are available online at a linked website.  We will also assign a set of discussion questions. Please read and think about the questions for each class.  We will also post some of the most frequently-used references along with links to some frequently used sites.  

Generally speaking, you should prepare one reading assignment per class.  You will note that there are slightly fewer reading assignments than there are class meetings; this is because we anticipate having one or more guest speakers during the course of the semester.  If appropriate, we will post specific readings for the guest lecturer.  

Course Requirements: 
The primary method of assessment for the course will be a series of short response papers which will be worth  80 of your grade.  Class participation and presentations will account for the other 20 percent of your grade.  

I. Response Papers
For the response papers, you will write a 3-5 page (double-spaced) critique responding to seven of the class readings.   We will accept longer response papers, but they should be trimmed of fat.  In general, shorter is better; you need not undertake extensive research.  All response papers are due on Monday after the class in which the reading is discussed.    

	A good response paper might take one of the following two approaches: 

Approach #1:
(i)	Explain a point made in the reading with which you disagree; 
(ii)	explain your objection to that point. 

Approach #2:
(i)	State a point that you think has legal significance but that is not fully developed in the cases discussed or secondary literature; 
(ii)	explain the implication or extension that you think the cases or secondary readings does not develop; 
(iii)	discuss some reasons why the readings might not have developed the point;
(iv)	analyze whether failing to develop the point in the reading was a sound decision.

These two approaches are only suggestions – they are not the only form that a good reponse paper might follow.  

	In keeping with Northwestern’s Byzantine system of awarding credit for papers, we are offering two paper options.  If you follow all the requirements outlined above, you will receive 3 credits for the class.  If you revise one of your critical papers into a longer critique of about 25 pages, and then take our comments on that revised paper and put the paper through yet another revision, you will get 3 credits and will also satisfy the three-draft writing requirement.  

II.	 Group Presentations
	For almost each week during the semester, starting at the second week, a couple of students will lead the discussion during class.  These presentations will be done in groups that will be assigned by us randomly.  We suspect that during the course of the semester, each student will get to lead between 3-4 sessions.  The presentations/discussions will account for twenty percent of the grade.  Discussion leaders should be prepared to discuss the questions that we provide to accompany the readings, as well as to raise new questions that occur to them as they do the readings and prepare for the class.  You should feel free to ask us for help in understanding any of the details of any assignment. The presentations may overlap with the themes explored in your response papers, but they need not necessarily do so.  In other words, a student can decide to lead the discussion on one topic or theme, and write response papers on another. 


		
Week 1:  Introduction to International Courts and Tribunals (January 7-11)
The Hague Peace Conferences led to the creation of the first standing international courts with a general jurisdiction.  Following World War II, the international community replaced the League of Nations with the United Nations and the Permanent Court of Justice with the International Court of Justice (“ICJ”).  This week we overview broad trends in creating international courts and start a focus on specific legal bodies by examining the post-WWII legal institutions of the United Nations.

Monday: Historical Background
MARY ELLEN O’CONNELL, INTERNATIONAL DISPUTE RESOLUTION:  CASES AND MATERIALS (2012), CH 1 (THE STUDY OF INTERNATIONAL DISPUTE RESOLUTION.)

Tuesday: Broad Trends in International Adjudication
MARY ELLEN O’CONNELL, INTERNATIONAL DISPUTE RESOLUTION:  CASES AND MATERIALS (2012), CH 9, PP. 248-257 (PLEASE FOCUS ON THE QUESTIONS ON 256-57).
Karen J. Alter, The Evolving International Judiciary, 7 ANNUAL REVIEW OF LAW AND SOCIAL SCIENCE 387(2011).
Chart of International Judicial Bodies, available at http://www.pict-pcti.org/publications/synoptic_chart/Synop_C4.pdf.

Wednesday: Interstate and Transnational Courts
R Keohane, A Moravcsik & A Slaughter, Legalized Dispute Resolution:  Interstate and Transnational, 54 INTERNATIONAL ORGANIZATION 457 (2000).

Optional Additional Reading charting the contemporary international judiciary:
Karen Alter, The New International Courts, Excerpt from THE NEW TERRAIN OF INTERNATIONAL LAW: COURTS, POLITICS, RIGHTS (PRINCETON UNIVERSITY PRESS, 2013). Chapter 3 The New International Courts: A Bird’s Eye View. 

Week 2:   The International Court of Justice and the issue of Jurisdiction and Admissibility. (January 14-18)

The UN Charter establishes the ICJ as the principal judicial organ of the United Nations, but expressly states that this does not prevent states using other tribunals to settle their disputes (Arts 92 and 95, UN Charter).  The ICJ has competence to hear legal disputes between states (contentious cases) and to provide opinions on the state of the law to certain international organizations (advisory opinions).  These class sessions focus on the requirements of jurisdiction and admissibility in relation to contentious cases.  The ICJ’s jurisdiction is consensual rather than compulsory, which means that the parties to the case must have accepted the Court’s jurisdiction, usually through a special agreement, a compromissory clause or optional declarations (Art 36, ICJ Statute).  Even if the ICJ has jurisdiction to hear a case, it may nonetheless find it inadmissible based on claims such as mootness, lack of standing, and the legal interests of a third state.    

Monday:
Statute of the International Court of Justice, Arts 1-4, 9, 34, 36, 38 and 65.  See http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0. 

J COLLIER & V LOWE, THE SETTLEMENT OF DISPUTES IN INTERNATIONAL LAW INSTITUTIONS AND PROCEDURES (1999), Ch 7 (focus on pages 124-162)   
Monetary Gold case, 1954 ICJ Rep 19, summary (legal interest of third state), available at http://www.icj-cij.org/docket/files/19/4763.pdf

See also: Yuval Shany “Jurisdiction and Admissibility” in Romano, Alter and Shany eds OXFORD HANDBOOK ON INTERNATIONAL ADJUDICATION (2014).

Tuesday and Wednesday:

MARY ELLEN O’CONNELL, INTERNATIONAL DISPUTE RESOLUTION:  CASES AND MATERIALS (2012), Ch 10 (extracts of Tehran Hostages and Nicaragua).

US terminates acceptance of ICJ compulsory jurisdiction, available at http://findarticles.com/p/articles/mi_m1079/is_v86/ai_4076208

Discussion Questions for Tuesday and Wednesday Classes: 
 
· The role of consent:  How does the jurisdiction of the ICJ differ from the jurisdiction of domestic courts (consensual vs compulsory)?  What are the advantages and disadvantages of consensual jurisdiction?  How can jurisdiction be consensual if the respondent state disputes jurisdiction?  What happens if a state has previously accepted the jurisdiction of the ICJ but fails to participate in a case (Tehran Hostages, Nicaragua)?

· Please review questions 1-3 of pages 291 of the O’Connell casebook.  Think about in particular how jurisdiction is different from admissibility, and the role of reciprocity in ICJ jurisdiction claims.  

· Jurisdiction:  In what ways can the jurisdiction of the ICJ be established and what are the pros and cons of each (Tehran Hostages, Nicaragua)?  What reservations can states make to their optional declarations (Nicaragua)? What are the limits on a state terminating or modifying its optional declaration (Nicaragua)?  

· Admissibility:  What are the bases for challenging the admissibility of a case (mootness, standing, legal interest of a third state etc)?  Can and should the ICJ distinguish between legal and political disputes, excluding jurisdiction over the latter (Tehran Hostages, Nicaragua)?  In what way can lack of consent be relevant to admissibility (Monetary Gold)?
· In what ways does the ICJ’s approach to international law and international adjudication reflect the notion that international law is a contract among states?  In what ways does the ICJ treat international law as binding in non-contractual termsß?


Week 3: International Court of Justice:  Legal Effect of Judgments in Contentious Cases (January 22-25.  No class on MLK day).

What is the legal effect of ICJ judgments in contentious cases?  Art 59 of the ICJ Statute says that a judgment has no binding force except between the parties and in respect of that particular case.  Art 94 of the UN Charter states that Member States undertake to comply with the decisions of the ICJ in cases in which they are parties and provides certain methods for enforcing judgments.  We examine the legal effect of ICJ judgments through the lens of a recent, controversial US Supreme Court case (Medellin v. Texas) on the domestic enforceability of an ICJ judgment to which the US was a party (Avena).  We then contrast the US approach with that of the German courts on the same issue.  

Monday:
Charter of the United Nations, Art 94.  http://www.un.org/en/documents/charter/chapter14.shtml

Statute of the International Court of Justice, Art 59. http://www.icj-cij.org/documents/index.php?p1=4&p2=2&p3=0#CHAPTER_III


Tuesday:
MARY ELLEN O’CONNELL, INTERNATIONAL DISPUTE RESOLUTION:  CASES AND MATERIALS (2012), CH 13 , PP 367-74 (extracts of the Avena case). 

CURTIS BRADLEY AND JACK GOLDSMITH, FOREIGN RELATIONS LAW CASES AND MATERIALS (3RD ED.  2009), CHAPTER 7, PP. 447-56 & 472-78 (extracts of the Medellin v Texas Case); skim also pp 468-72 (extracts of Sanchez-Llamas v. Oregon).

Try to add a short summary of LeGrand…

US reaction to Avena:  http://georgewbushwhitehouse.archives.gov/news/releases/2005/02/20050228-18.html

K Garditz, German Federal Constitutional Court decision on failure to provide consular notification, 101 AMERICAN J. INT’L L. 627 (2007).

Skim: O'Connell, Mary Ellen. 2008. The Power and Purpose of International Law: Insights from the Theory and Practice of Enforcement. Oxford: Oxford University Press. 295-325. 

 In completing the reading, consider the following questions:  
· International vs. domestic law and obligations:  What different approaches are there to the domestic enforcement of international obligations (monism, dualism, in between)?  How might these differences impact upon the enforceability of ICJ judgments?  What impact does federalism have on international law obligations, in theory and in practice?

· Medellin:  Is the Optional Protocol a bare grant of jurisdiction or does it include an obligation to comply with a resulting judgment?  Under Art 94(1) of the UN Charter, should the obligation to undertake measures be limited to further action by the political branches or can it include action by the courts?  Does Art 94(2) of the UN Charter provide the only means of enforcing ICJ judgments in the event of non-performance?  How does the United States’ federal character impact on its performance in this case?

· German courts:  Have the German courts have adopted a different approach to the United States?  Do they articulate a different test or simply apply the same test differently?  Is Germany’s status as a monist state relevant to its approach?  Is Germany’s status as a claimant in LaGrand relevant to its approach?  Are differences between the approaches of national courts a good or bad thing?  


Week 4:  The UN Convention on the Law of the Sea (January 28- February 1).
In 1982, the UN Convention on the Law of the Sea (“UNCLOS”) adopted a novel dispute settlement scheme.  Unlike classical ICJ jurisdiction, UNCLOS establishes a scheme of compulsory jurisdiction (states cannot sign up to UNCLOS without agreeing to dispute settlement), but permits states a wide choice in the means of dispute settlement (including the ICJ, the International Tribunal for the Law of the Sea (“ITLOS”) and arbitration) and gives them the ability to enter into other dispute settlement agreements that displace the UNCLOS regime. After identifying these key features, we focus on the Southern Bluefish Tuna Case and the MOX plant case.  

Monday:

UNCLOS (particularly Part XV, Arts 279 – 297 and Annexes VI (ITLOS) and VII (arbitration).

J MERRILLS, INTERNATIONAL DISPUTE SETTLEMENT (4TH ED, 2005), CH 8.  

Skim the following web links:
Ratification of UNCLOS & Implementing agreement for Part XI (Seabed Authority) http://www.un.org/Depts/los/reference_files/chronological_lists_of_ratifications.htm#Agreement%20relating%20to%20the%20implementation%20of%20Part%20XI%20of%20the%20Convention

Suspension of Innocent passage: http://www.un.org/Depts/los/convention_agreements/innocent_passages_suspension.htm
Country statements on the choice of procedure: http://www.un.org/Depts/los/settlement_of_disputes/choice_procedure.htm 
Declarations made based on ratification of Law of Seas
http://www.un.org/Depts/los/convention_agreements/convention_declarations.htm

Tuesday and Wednesday:
UNCLOS (particularly Annexes VI Section IV (ITLOS & Seabed Chamber) and VII (arbitration).

Blackboard excerpts from UNCLOS regarding the Seabed Authority and the Maritime Regime for commercial vessels

MARY ELLEN O’CONNELL, INTERNATIONAL DISPUTE RESOLUTION:  CASES AND MATERIALS (2012), CH. 5, PP 109-25 (extracts of the Southern Bluefin Tuna Case) [SBT Case]; 

Alter case study: 5.2 ITLOS– “Japan v. Russia– seizing of vessels”– International Tribunal of the Law of the Seas assures fair treatment of Japanese vessels seized for illegal actions in Russian waters (Tomimaru & Hoshinmaru cases)


Wednesday:
Replace this MOX discussion with cases involving the Seabed Authority.
Chapter 6. pp 145-57 (extracts of the MOX Plant Case).

UNCLOS, Annex VII Tribunal, MOX Plant case, Order No 3, 24 June 2003 (focus particularly on paragraphs 15-30, stay pending ECJ ruling), also available at http://www.pca-cpa.org/upload/files/MOX%20Order%20no3.pdf

In completing the reading, consider the following questions:  

•	Characteristics of the UNCLOS dispute settlement provisions:  Is UNCLOS based on consensual or compulsory dispute settlement?  Can parties contract out of the UNCLOS dispute settlement provisions?  Why does UNCLOS permit so many choices for resolving disputes?  What are the advantages and disadvantages of permitting such a choice?

•	SBT Case: What was the view of the arbitrators regarding consent in the SBT case?  Do you think they took the concept of consent too far in rendering a decision that was inconsistent with the view of twenty judges from the ITLOS who found jurisdiction?   Does the decision imply that parties can insert any dispute resolution provision that effectively ousts all the binding mechanisms contemplated under Part XV of UNCLOS?

Weeks 5 & 6:  The ECJ & WTO Models of Resolving Economic Disputes
The two paradigmatic approaches to economic agreements are the World Trade Organization’s system and the European Union’s model.  The WTO model makes inter-state arbitration (via ‘panels’) compulsory.  The introduction of permanent appellate body in 1994 made the panel stage increasingly legal in nature, because it introduced the possibility that panel rulings might be reversed on appeal. The European Union has a more law enforcement model where a supranational commission fields complaints and investigates noncompliance, and where private actors can raise noncompliance suits in national courts.  NAFTA, Mercosur and ASEAN have emulated the WTO model, and the ECJ model has been emulated by 11 regional integration systems. This week introduces these two models and starts to think about their different implications in terms of enforcing international economic agreements. A third potential model—the investment dispute system—will be examined later.

Week 5: The ECJ Model of Enforcing European Law  (February 4-6)
The ECJ serves as a Supreme Court for European Union issues, so that it is easy to forget that the ECJ’s core role is to oversee compliance with European common market provisions.  Courses on the European Union usually consider the ECJ’s administrative and constitutional rules. In this class, our focus is limited to the ECJ’s role in enforcing economic rules vis-à-vis member states.

Monday:
Treaty provisions excerpted

GEORGE BERMANN, ROGER GOEBEL, WILLIAM DAVEY, ELEANOR FOX, CASES AND MATERIALS ON EUROPEAN UNION LAW. Direct effect and primacy (p. 229-239, 245-249), preliminary ruling reference system (p. 321-326), enforcement proceedings against member states (385-393).
· For class discussion please prepare to discuss Van Gend en Loos questions 2 & 4 on p. 235, and the related Costa v. Enel question 2 on p. 247. 
If you are interested in the more recent Treaty changes in Europe, the website includes History of the EU- the internal market and beyond (p.14-31),

Tuesday:
Chapter 8 of BERMANN ET AL.  on Reception of European Union Law in Member States.  The packet includes the whole chapter (p. 273-320), but we will focus on Germany (p.279-298), France (298-305), and the UK (310-320).
· For class discussion please prepare to discuss the German Maastricht ruling question 3 on p. 288, the German Arrest Warrant case question 1 on p. 293, and the British European Community’s Act question 1 on p. 312.
Wednesday:
Chapter 10 of BERMAN ET AL. on National remedies for the Enforcement of EU Law Claims (349-361, 367-379). Chapter 11 Member state noncompliance with ECJ rulings (405-415)) 

K. J. Alter, Who are the masters of the treaty?:  European governments and the european court of justice, 52 INTERNATIONAL ORGANIZATION 125-52 (1998). Focus on p 126-40. 

For class discussion, please consider the following questions:  
· Thinking back to the ICJ’s Avena rulings, how is the jurisdiction of the ECJ different than that of the ICJ?  How is the “direct effect” and “supremacy” of European law different than the situation of the Vienna Convention on Consular Affairs?
· Does the the good functioning of the European legal system depend on the support of national governments?

Week 6: The WTO Dispute Settlement System (Februrary 11-13)
Monday:
ANDREW GUZMAN AND JOOST PAUWELYN, INTERNATIONAL TRADE LAW, CH. 5 (WTO Dispute Settlement).

Tuesday (or Wednesday): 
ANDREW GUZMAN AND JOOST PAUWELYN, INTERNATIONAL TRADE LAW, Ch. 6, pp. 127-149; 151-60 (Special Topics in WTO Dispute Settlement).

For class discussion, please prepare to discuss the Antigua Gambling Problem on p. 147-49; 151-60 (2d) 

For class discussion, please focus especially on questions 5-9 on p. 157-60 and question 9 on p. 151.  

A visit from Amelia Porges Feb 13. http://porgeslaw.com/experience/  

Week 7:  Balancing Free Trade with other Competing Priorities: Proportionality February 18-20) 
A core legal concern is how to balance free trade with other priorities.  This week we focus on how different systems deal with the challenge of proportionality balancing. This issue of proportionality arises in many international legal systems.  The question then becomes—on what basis is proportionality ascertained? Pay attention to how each body allocates the burden of proof in showing that a measure restricts trade and is or is not justifiable.  

Monday: Balancing Trade Access and Non-Trade Issues in the WTO/GATT 
ANDREW GUZMAN AND JOOST PAUWELYN, INTERNATIONAL TRADE LAW, CH. 13 (General Exceptions: GATT Article XX).

For class discussion, please prepare to discuss the TABAC Tobacco Problem on p. 388-89. 

Tuesday: Balancing Trade Access and Non-Trade Issues in the EU 
GEORGE BERMANN, ROGER GOEBEL, WILLIAM DAVEY, ELEANOR FOX, CASES AND MATERIALS ON EUROPEAN UNION LAW. The Court’s Elaboration of Free Movement of Goods Principles.  441-453. Commission cases involving discriminatory tariffs.  We will focus on Cassis de Dijon doctrine (p. 475-477), from Cassis to Keck (p. 495-499).

For class discussion, please prepare to discuss the Cassis de Dijon problem 2 on p. 477

Wednesday: Comparing the two systems 
We will compare how the WTO address Nigeria’s prohibition on trade to the ECJ’s efforts to address trade barriers:

Import Prohibition as a Trade Policy Instrument: The Nigerian Experience 
http://www.wto.org/english/res_e/booksp_e/casestudies_e/case32_e.htm
 
[bookmark: _GoBack]BERMANN ET AL. Environmental protection & basic rights (p. 488-495) and extensions of Keck (503-12) See also TFEU Title II General Provisions

Week 8: Investment Treaty Tribunals (February 25-27)
This week we examine investment treaty tribunals.  We have recently seen a proliferation of investment treaties between states where State A promises to State B that it will provide certain protections to investments made in State A by nationals from State B, and vice versa.  Many of these investment treaties permit investors to bring direct arbitral claims against host states.  These claims are asymmetrical because claims can be brought by investors and against states only, not the other way around.  Since the 1990s, we have seen a dramatic increase in investor-state arbitration.  Some herald this as a great success for international justice whereas others caution that it involves the privatization of justice and undemocratic lawmaking by tribunals.    

Monday:
Christoph Shreuer “Investment Arbitration” in Romano, Alter and Shany eds OXFORD HANDBOOK ON INTERNATIONAL ADJUDICATION (2014).

On the history of this system, see: G VAN HARTEN, INVESTMENT TREATY ARBITRATION AND PUBLIC LAW, P. 24-44. For a critique of using private law approaches to public law issues, see:   CHAPTER 1 (2006).

Tuesday:
JEFFREY DUNOFF ET ALL,  INTERNATIONAL LAW: NORMS, ACTORS, PROCESS, CHAPTER 12 (III), pp. 806-24. (Economic Turmoil in Argentina). 
Alter Metalclad Case Study

Wednesday:
Something from the YUKOS litigation, and how investor disputes are working in conjunction with WTO.  Maybe something on the failure of the Multilateral Agreement on Investment

In completing the reading, consider the following questions:  
•	Characteristics of investment tribunals:  How do these tribunals differ from the international courts discussed above (consider who the parties are, how the tribunals are established, what effect their awards have etc)?  Why would states and investors want international arbitral tribunals to decide investment disputes?  Does the asymmetrical nature of these tribunals cause any concern?  Would it make a difference if the arbitrators were all selected by the treaty parties?   

•	Public versus private frameworks:  How should we understand the system of investor-state arbitration?  Should it be understood through a framework derived from public international law, international commercial arbitration, human rights law or administrative law (Van Harten, Roberts)?  Does it make a difference which framework is adopted?     

•	Making international law:  Are investment tribunals or states making international investment law?  Is lawmaking by investment tribunals good or bad?  How can we reconcile the conflicting interests of states as treaty parties (with an interest in interpretation) and respondents (with an interest in avoiding liability) (Roberts)?  Was the FTC’s Interpretive Note a valid exercise of sovereign power or an abuse of process?  

Week 9:  Regional Human Rights Systems: UN System & Europe (March 4-6)  
International human rights courts have become increasingly influential legal and political actors.  They review complaints from individuals and NGOs; identify violations of rights and freedoms; and issue legally binding judgments that require governments to pay compensation and remedy past violations.  How have these courts established and maintained their legitimacy?  Do different institutional design features—such jurisdictional provisions, access rules, and standing requirements—affect whether the courts are effective in changing the behavior of governments?  What role do lawyers, national judges, and NGOs play in referring cases and promoting compliance with international judicial rulings? 
Monday: Overview of regional human rights systems + the UN’s political rather than judicial approach to overseeing human rights. 
ECtHR- LOUIS HENKIN ET AL, HUMAN RIGHTS (2D ED. 2009), Chapter 5 Section E, pp. 232-42 (excerpt from Thomas  Buergenthal, The Evolving International Human Rights System, 
100 Am. J. Int’l L. 783 (2006)).

Solomon Ebobrah “International Human Rights Courts” in Romano, Alter and Shany eds OXFORD HANDBOOK ON INTERNATIONAL ADJUDICATION (2014).

In completing the reading, consider the following questions:  

·  If there is a UN system, why are there then regional systems of human rights protection?
· What are the advantages and disadvantages of regional versus the United Nations Human Rights systems?

Tuesday: The Council of Europe System including a discussion on the margin of appreciation
HENKIN ET AL, HUMAN RIGHTS, Chapter 7 Section B2, pp 622-48 (the European Human Rights System); pp. 672-75 (NOTE: The European Court of Justice as a Human Rights Tribunal).

In completing the reading, consider the following questions:  
· Margin of Appreciation:  How does the margin of appreciation work in practice in the European Human Rights System?  If it is a doctrine of deference, what are the contours of that deference?  Or is it more like an effort by the Court to delineate the rights themselves and thus the scope and extent of obligations put on States by the Convention?  Is its usage primarily prudential, such as when the Court needs to strike a balance between public interests and individual rights?  Or is it principled?

Wednesday:  The ECtHR, the ECJ, and Relations with the Security Council.
ECJ: GEORGE BERMANN, ROGER GOEBEL, WILLIAM DAVEY, ELEANOR FOX, CASES AND MATERIALS ON EUROPEAN UNION LAW- Common Security Policy,  pp. 1125-1136.   Bosphorous and Kadi cases.

A contextual summary of the Kadi case brings the state of play to the present: Alter Case Studies: “Seizing Private Assets: Kadi case study

A legal reasoning summary is available at:  The European Court of Justice Kadi Decision and the Future of UN Counterterrorism Sanctions, ASIL INSIGHT, available at http://www.asil.org/insights091030.cfm.

In completing the reading, consider the following questions:  
· For class discussion, please focus especially on question 1 p. 1136

· Could the ICJ have heard the the Kadi and Bosphorous cases? Consider who the parties are, how cases come before the courts, what effect their judgments have etc)?  How do think the ICJ would have decided the Kadi and Bosphorous cases?   To what extent are these different courts responsive to the concerns of their Member States and to what extent do they serve other beneficiaries?  

· Relationship with international law and institutions:  How should regional courts approach international law and international institutions, like the UN Security Council?  Is the decision of the ECJ in Kadi good or bad for human rights, international law and European law?  What approach has the ICJ taken to reviewing UN Security Council resolutions?  Are there any reasons for expecting the ICJ and ECJ to take different approaches?  Does the ECJ's judgment give rise to concerns about fragmentation or does it show the importance of having accountability mechanisms under international law? Is Kadi Europe's Medellin?  

Week 10:  Regional Human Rights Systems:  Africa and the Inter-American Systems (March 11-13)
Monday: Inter-American System
HENKIN ET AL, HUMAN RIGHTS, CHAPTER 7 Section B1, pp 568-622 (the Inter-American Human Rights System).

Tuesday: African Union System
HENKIN ET AL, HUMAN RIGHTS, Chapter 7 Section B3, pp 675-98 (the African Charter on Human and People’s Rights).

Wednesday  ECOWAS system 
There is a reference document (ECOWAS Court Jursidiction) and the rest of the readings are in the document ECOWAS excerpts
Karen J. Alter, Laurence R. Helfer and Jacqueline R. McAllister,  A New International Human Rights Court for West Africa: The ECOWAS Community Court of Justice (2012), excerpts 	
SERAP v. Nigeria & UBEC, ECW/CCJ/APP/0808, Ruling of Oct. 27, 2009 
SERAP v. Nigeria & UBEC, ECW/CCJ/JUD/07/10, Judgment of Nov. 30, 2010
SERAP Press Release, ECOWAS Court says Nigerians have a legal right to 
education, Nov. 22, 2009  
2005 Supplementary Protocol (This is the reference material so that you can review provisions cited in other readings)

Discussion questions for this week will be assigned later.

Week 11: International Criminal Tribunals (April 1-3)  
Starting with international criminal law, we trace the development of the International Criminal Tribunals for the former Yugoslavia and Rwanda, followed by the establishment of the International Criminal Court.  These readings identify between these tribunals and the ICJ, including that the tribunals have specialized rather than general jurisdiction and adjudicate cases against individuals rather than between states.  We then focus on three controversial issues surrounding the establishment of these bodies.

Monday: Modern International Criminal Enforcement- from Ad Hoc to a permanent court

Bill Shabas “International Criminal Courts” in Romano, Alter and Shany eds OXFORD HANDBOOK ON INTERNATIONAL ADJUDICATION (2014).

J Alvarez, Crimes of State/Crimes of Hatee: Lessons from Rwanda, 23 YALE J. INT’L L. 365 (1999) 370-387, 392-418.

In completing the reading, consider the following questions:  
· Characteristics of the international criminal tribunals:  How do these courts differ from the ICJ and from each other (consider who the parties are, whether their jurisdiction is limited in time and subject matter, whether they were created by consent, whether jurisdiction is compulsory etc).  How were these bodies created and what does that say about the issue of consent?  

· US critics of the ICC are especially worried about the ability of the Prosecutor to initiate investigations and issue indictments. They argue that the international prosecutor is ‘unaccountable.’ What checks are there unwarranted prosecutorial zeal?  Is the international prosecutor ‘less accountable’ than national prosecutors?  Is the ICC less accountable that earlier war crimes trials? 

Tuesday: The Issue of Primacy vs. Complementarity and the role of the International Prosecutor

Kevin Jon Heller “The Role of the International Prosecutor” in Romano, Alter and Shany eds OXFORD HANDBOOK ON INTERNATIONAL ADJUDICATION (2014).

Excerpts from the Rome Statute of the International Criminal Court. 

BETH VAN SCHAAK AND RON SLYE, INTERNATIONAL CRIMINAL LAW AND ITS ENFORCEMENT (2007), PP. 64-72.
Richard Lough, African Union accuses ICC prosecutor of bias, http://af.reuters.com/article/topNews/idAFJOE70T01R20110130.
Mahmood Mamdani, The New Humanitarian Order, THE NATION, September 10, 2008.
In completing the reading, consider the following questions:  

· Primacy vs complementarity?  What is the relationship between the ICTY and ICTR and national courts?  What are the rationales for primacy and complementarity?  What are the problems of each?  Why do you think that the international community took a different approach with the ICC to the ICTY and ICTR?  What problems has primacy caused for the ICTR and Rwanda? How should international courts (like the ICTR) work alongside methods of transitional justice (like the gacaca courts)?

Wednesday: What can  International Criminal Prosecution accomplish?
J Alvarez, Crimes of State/Crimes of Hatee: Lessons from Rwanda, 23 YALE J. INT’L L. 365 (1999) (focus on pages 458-483.

Shannon E. Powers, Rwanda’s Gacaca Courts: Implications for International Criminal Law and Transitional Justice, ASIL INSIGHTS, available at http://www.asil.org/insights110623.cfm.

In completing the reading, consider the following questions:  
· What is the relationship between the ICC and national courts?  What is the meaning of complementarity in the ICC framework?  Is the United States correct that the ICC has too much power?  Under Article 17 of the Rome Statute, the Court does not have jurisdiction to investigate or prosecute a case unless (in addition to other requirements) the country involved is “unwilling or unable genuinely to carry out the investigation or prosecution.”   But how does the Court make a determination as to whether a country is unwilling or unable to carry out an investigation or prosecution?  Should a specific state’s referral of an incident within its territory automatically qualify, even if the state appears to have significant judicial and enforcement resources to prosecute such crimes? Article 53 provides that the ICC prosecutor may decline to initiate an investigation or proceed with a prosecution if that would serve the “interests of justice).  How much discretion to the ICC prosecutor do you think Article 53 provides?  

Week 12: Assessing International Courts: Actual and Perceived Bias (April 8-10)
Do international courts and tribunals suffer from problems with actual and/or perceived bias?
Posner and de Figueiredo argue that the ICJ is biased because judges favor states with a similar
profile to their own state. Voeten provides a very interesting analysis of the judges appointed to the European Court of Human Rights and the impact this has on the Court’s jurisprudence. And Jalloh et al. articulate a longstanding concern by the African Union that prosecutions under the International Criminal Court have been uneven and biased towards African defendants.  

Recommended background reading for this week: “Election and Selection of Judges” From the OXFORD HANDBOOK ON INTERNATIONAL ADJUDICATION (2014)—to be posted
Monday:
Statute of the International Court of Justice, Arts 1-10, 13, 20, 31, 38 and 59
E Posner and M de Figueiredo, Is the International Court of Justice Biased?, 34 J. LEGAL STUD. 599 (2005)
Hague deserves world’s contempt for anti-Israeli bigotry, available at http://www.jewishworldreview.com/0704/dershowitz_hague_ruling.php3
ASIL Insights- read the debate between Posner & Higgens on this issue. 

Tuesday:
E Voeten, The Politics of International Judicial Appointments: Evidence from the European Court of Human Rights, 61 INTERNATIONAL ORGANIZATION 669 (2007)

Wednesday:
Richard Lough, African Union accuses ICC prosecutor of bias, http://af.reuters.com/article/topNews/idAFJOE70T01R20110130.
Mahmood Mamdani, The New Humanitarian Order, THE NATION, September 10, 2008.
Sarah M. H. Nouwen & Wouter G Werner, Doing Justice to the Political: The International Criminal Court in Uganda and Sudan, 21 EUR. J. INT’L LAW 941-65 (2010). 
Discussion questions:
·  International Criminal Court:  Do you agree with Mamdani’s view that prosecution by the ICC has been fairly selective, and that the decision as to who to target, and who not to, is inevitably a political decision? Is there a risk, per the article by Nouwen and Weener, that the ICC will be routinely used by certain regimes to target political opponents?
·  International Court of Justice:  On what basis do Posner and de Figueiredo argue that the ICJ is biased?  Is their reasoning compelling?  What do you think of the attacks on, and defenses of, the impartiality of the ICJ judges in relation to the Wall Advisory Opinion?  
· European Court of Human Rights: According to Voeten, what sort of judges do states appoint to the European Court of Human Rights?  How does this impact upon the outcome of cases? Is there a difference between backgrounds and bias? 

Week 13: International and National Courts: Law Creation and Law Enforcement (April 15-17)
First, to what extent do and should international courts and tribunals engage in making international law?  According to the doctrine of sources, decisions of international courts and tribunals are not sources of international law but rather are “subsidiary means for the determination of rules of law” (Statute of the ICJ, Art 38(1)(d)). Yet, in practice, international courts and tribunals create and clarify the law in the process of applying it, though they and states often shy away from openly acknowledging this role. Second, to what extent should national courts be international law enforcers or international law creators? According to the doctrine of sources, national court decisions may be evidence of state practice and a subsidiary means for the determination of international law (Statute of the ICJ, Art 38(1)(a), (b) and (d)), but these roles may well be in tension with one another. 

Monday:
Statute of the International Court of Justice, Arts. 38 &59.

T Ginsburg, Bounded Discretion in International Judicial Lawmaking, 45 VIRGINIA J. INT’L L. 631, Read: 632-49, 656-73 (2005).  

Tuesday:
K. Alter and L. Helfer, Nature or nurture: Judicial lawmaking in the european court of justice and the andean tribunal of justice, 64 INTERNATIONAL ORGANIZATION 563(2010). 

Wednesday: 
A. Danner. When courts make law:  How the international criminal tribunals recast the laws of war,  59 VANDERBILT LAW REVIEW 1, 41-61 (parts III-V only). 

Alexandra Hunees International criminal law by other means: the quasi criminal jurisdiction of human rights courts, Part I on the quasi criminal jurisdiction of human rights bodies” .

Monday Make up class from MLK day: 
Erika de Wet, The Rise and Fall of the Tribunal of the Southern African Development Community: Implications for Dispute Settlement in Southern Africa, ICSID Review (2013): 1-19.
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